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No. 7318

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Honolulu Oil Corporation, Ltd.

(a corporation),

Appellant,

vs.

George A. Patrick,

Appellee.

BRIEF FOR APPELLANT.

This is an appeal from an order of the United

iStates District Court for the Northern District of

[California, denying an injunction pendente lite and

dismissing the complaint.

FACTS.

On June 5, 1933, one George A. Patrick, the appellee

in this action, as plaintiff, brought an action in the

Superior Court of the State of California, in and for

the City and County of San Francisco, against the

appellant, Honolulu Oil Corporation, Ltd., as defend-

ant, alleging that he had been employed by that com-

pany as an accountant at a salary of three hundred



dollars ($300.00) per month; that the employment was

to continue as long as he did satisfactory work; that

he was discharged by the company without cause, to

his damage in the sum of thirty thousand dollars

($30,000.00).

After proper proceedings this action was removed

to the United States District (.^ourt for the Northern

District of California, because of diversity of citizen-

ship, and it is still pending in that court. An answer

has been filed by the defendant Honolulu Oil Corpo-

ration, Ltd.

After that case was removed to the United States

District Court, a second action was filed in the Supe-

rior Court of San Francisco by Mr. Patrick against

the Honolulu Oil Corporation, Ltd.,—the cause of

action in that second case being exactly the same

cause of action as in the first case (the one removed

to the United States District Court), viz., a contract

of employment and the alleged breach thereof, the

damages named in the second action being for the same

amount. In the second action, however, the plaintiff

joined as defendants with the Honolulu Oil Corpora-

tion two (2) of the officers thereof,—namely, A. C.

Diericx, the president, and A. C. Mattel, the vice-

president. Later an amended complaint was filed in

this second action, reducing the damages from thirty

thousand dollars ($30,000.00) to twenty-five hundred

dollars ($2500.00) ; this second action is now being

prosecuted. It was impossible to remove this second

action to the United States District Court, first, be-

cause the jurisdictional amount was not involved and.



secondly, there was not the diversity of citizenship

between the litigants.

Upon the filing of the second case the Honolulu

Oil Corporation brought this proceeding at bar to

restrain Mr. Patrick from further proceeding with

that case filed in the Superior Court of San Francisco,

upon the theory that the United States District Court

had exclusive jurisdiction by reason of the pendency

of the first case in that court and that it had the

power to restrain Mr. Patrick from further proceed-

ing in the Superior Court with the second case, since

the cause of action in both cases was exactly the same.

Upon the filing of the complaint the United 'States

District Court issued an order to show cause and a

temporary restraining order restraining Mr. Patrick

from further proceeding with the second action in

the Superior Court, pending the order to show cause.

After a hearing the order to show cause was dis-

charged and an injunction pendent e^ lite was refused.

The court dismissed the bill for want of equity and

an appeal has been taken to this court.

WHERE AN ACTION HAS BEEN REMOVED FROM A STATE
COURT TO THE UNITED STATES DISTRICT COURT THE
LATTER COURT HAS EXCLUSIVE JURISDICTION OF THE
ACTION so REMOVED AND CAN RESTRAIN THE STATE
COURT FROM FURTHER PROCEEDING.

It is a clear principle of law, well established by the

decisions of the courts of the United States, that where

an action has been removed from a state court to a

federal court the latter court has exclusive jurisdic-

tion of the action so transferred.



See:

Madisonville Traction Company v. Saint Ber-

nard Mining Company, 196 U. S. 239.

In that case the traction company brought an

action in the state court of Kentucky to condemn

certain properties of the mining company. Proper

proceedings were taken by the mining company for

the removal of the cause to the United States District

Court. The state court, however, refused to recog-

nize the right of removal and, thereupon, the mining

company filed in the United States District Court a

complete transcript of the proceedings. The traction

company then undertook to proceed with the action

in the state court. Thereupon, the mining company

brought an action in equity in the United States Dis-

trict Court to restrain the state court from further

proceeding.

The Supreme Court of the United States said

(p. 244) :

**If a case be a removable one, that is, if the

suit, in its nature, be one of which the Circuit

Court could rightfully take jurisdiction, then upon

the filing of a petition for removal, in due time,

with a sufficient bond, the case is, in law, removed,

and the state court in which it is pending will

lose jurisdiction to proceed further, and all sub-

sequent proceedings in that court will be void.
* * *

After the presentation of a sufficient petition

and bond to the state court in a removal case, it

is competent for the Circuit Court, by a proceed-

ing ancillary in its nature—without violating sec-

tion 720 of the Revised Statutes, forbidding a



court of the United States from enjoining pro-

ceedings in a state court—to restrain the party

against whom a cause has been legally removed
from taking further steps in the state court."

It is clear, therefore, that wheji proper proceedings

have been taken for the removal of a cause from the

state court to the United States District Court, the

action becomes thereby automatically removed and no

further proceedings may be had in the state court,

and the federal court may restrain the parties from

further proceedings in the state court if they attempt

so to do.

It has been held that an ancillary bill in equity for

injunctive relief will lie in the federal court to enjoin

the parties from further proceedings in the state

court, and this is true even though, by statute, the

federal courts are not permitted to enjoin proceed-

ings in state courts. The injunction is to the parties

to the proceeding—not to the court.

MadisonviUe Traction Company v. Saint Ber-

nard Mining Company, supra;

McCabe v. Guaranty Trust Company of New
York, 243 Fed. 845 (C. C. A.).

In the latter case the court said (p. 848)

:

''This brings us to inquire whether the injunc-

tion which the plaintiffs in the ancillary suit are

seeking was properly refused. The United States

courts are forbidden by act of Congress to enjoin

proceedings in state courts, except as authorized

by laws relating to proceedings in bankruptcy;

but the prohibition referred to has no application

to cases where it is necessary by injunction for a



6

United States coui't to protect its own jurisdic-

tion. So that, if a cause is properly removed from
a state to a federal court, the latter may, when
it is necessary to do so, issue an injunction to re-

strain further proceedings in the state court, if

such court should persist in proceeding. This it

does by restraining the party against whom a

cause has been legally removed from any further

steps in the state court."

See, also,

French v. Hay, 22 Wallace 250

;

Dietzsch v. Huidekoper, 103 U. S. 494.

It is clear, therefore, that if, after the removal of

the first case filed by Mr. Patrick against the Honolulu

Oil Corporation to the United States District Court

from the Superior Court of San Francisco, Mr.

Patrick had insisted upon proceeding in the state

court in that action the United States District Court

would have had the power to issue an injunction re-

straining him from such further proceedings. This

it could have done by an ancillary bill in equity, it

being in aid of or ancillary to the jurisdiction of the

United States District Court.

But Mr. Patrick did not choose to proceed further

in the state court in the case which had been re-

moved; instead, he filed a second action against the

Honolulu Oil Corporation after the removal—the

second action being exactly the same in all respects

as the first—the same contract being set forth, the

same breach alleged, and the same amount of damages

sought to be recovered,

—

except that he joined as

parties defendant with the. company two (2) indi-



viduals and claimed damages only in the sum of

twenty-five hundred dollars ($2500.00). The wording

in the two complaints,—the first one in the District

Court and the second one in the state court,—are

exactly the same, with the addition of the two indi-

vidual defendants. He has attempted to do indirectly

what he cannot do directly. He could not directly

prosecute the first action in the state court—but what

he did was to file a second action in all respects the

same and he is now proceeding to prosecute that

action.

THE POWER OF THE UNITED STATES DISTRICT COURT TO
GIVE INJUNCTIVE RELIEF APPLIES WHERE A SECOND
ACTION IS BROUGHT IN THE STATE COURT AFTER THE
REMOVAL TO THE UNITED STATES DISTRICT COURT,
WHERE THE SECOND ACTION IN THE STATE COURT IS

EXACTLY THE SAME AS THE FIRST ACTION REMOVED
TO THE FEDERAL COURT.

There is not a great weight of authority upon this

proposition but several United States courts have

seen fit to exercise injunctive relief in cases of this

character.

El Paso (& Southwestern Company v. Riddle,

287 Fed. 173.

In this case one Riddle filed an action in the state

court of Texas against the El Paso & Southwestern

Company for damages. The case was removed to the

United States District Court and was pending in that

court. After the removal of this case Riddle filed a

second suit in the state court of Texas against the

same defendants but claimed damages in a sum which
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was without the jurisdiction of the United States Dis-

trict Court. Thereupon, an action for injunction was

brought in the United States court to restrain Riddle

from further proceeding with the second case in the

state court. Riddle then dismissed the case in the

United States District Court without prejudice. The

company insisted that this could not be done. The

court held that, under the statutes of Texas to which

the United States court conformed, a party litigant

might dismiss his action at any time but the court

said, in passing (p. 176)

:

"When a case is properly removed to the fed-

eral court, that court holds and can exercise ex-

clusive jurisdiction over it, and as long as it

remains there the federal court may enjoin the

plaintiff from prosecuting a case involving the

same cause of action in another court.
'

'

This case was affirmed by the United States Circuit

Court of Appeals. (See El Paso & Southwestern Co.

et al. V. Riddle, 294 Fed. 892, on the point, however,

that Riddle had the right to dismiss the first action

in the federal court.) *

The counterpart of this case is Palmer v. Delaware,

L. d W. R. Co., 222 Fed. 461. In this case one

Palmer had originally commenced an action in the

state court of New York against the defendant com-

pany to recover damages for personal injuries. The

action was removed to the federal court. Immedi-

ately thereafter the plaintiff brought a second action

in the state court of New York against the same

defendant on precisely the same cause of action and

1



on the same allegations but named damages in the

sum of two thousand nine hundred fifty dollars

($2950.00). The railway company asked for an in-

junction to restrain further proceedings in the state

court in this second action. Thereupon, Palmer

sought to dismiss the first action in the United States

District Court. The statute of New York, however,

did not give to the parties an absolute right of dis-

missal. The statute there gave the parties the right

to dismiss an action in the discretion of the court

—

unlike the rule in the State of Texas and invoked in

the case of El Paso cf? Southtvestern Company v.

Riddle, supra. The court refused to permit the plain-

tiff to dismiss his first action. The United States Dis-

trict Court, in holding that it had a right to enjoin

Palmer from further proceeding in the state court,

said (p. 465) :

''The constitutional right of Congress to pro-

vide for the removal of causes from the state to

the federal courts is settled {Tennessee v. Davis,

100 U. S. 257, 265, 25 L. Ed. 648, 651) ;
and 'the

Legislature or the judiciary of a state can neither

defeat the right given by a constitutional act of

Congress to remove a case from a court of the

state into the Circuit (now District) Court of the

United States, nor limit the effect of such re-

moval.' {Goldey v. Morning News, 156 U. S. 518,

523, 15 Sup. Ct. 559, 39 L. Ed. 517, 519; 3Iadison

Traction Co. v. St. Bernard Mining Co., 196 U. S.

239, 245, 25 Sup. Ct. 251, 49 L. Ed. 462.) And
the state court cannot do that indirectly which it

cannot do and is forbidden to do directly. While

the state court itself may not be enjoined from

proceeding in the state court on the same cause of
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action, the parties to the action may be. Madison-

ville Traction Co. v. St. Bernard Mining Co.,

196 U. S. 239, 245, 25 Sup. Ct. 251, 49 L. Ed. 462.

In this case the Supreme Court of the United

States held:

*After the presentation of a sufficient peti-

tion and bond to the state court in a I'emovable

case, it is competent for the Circuit Court, by a

proceeding ancillary in its nature—without

violating Section 720, Rev. St., forbidding a

court of the United States from enjoining pro-

ceedings in a state court—to restrain the party

against whom a cause has been legally removed
from taking further steps in the state court.'

See the many cases cited in the opinion.

In this case this ancillary proceeding has been

taken, and this court has duly enjoined this plain-

tiff from taking further proceedings in the state

courts of the state. Hence this motion to dis-

continue. And while the action is pending in the

federal court the state court cannot obtain and

exercise jurisdiction over the same cause of ac-

tion between the same parties through a second

action in the same state court, commenced after

such I'emoval to the federal court. The plaintiff

in the action may be enjoined from prosecuting

such second action in the state court. Madison-

ville Traction Co. v. St. Bernard, Mining Co.,

supra. However, 'after a case properly remov-

able and removed into the federal court has been

voluntarily dismissed witJiout action on the

merits, the case is again at large, and plaintiff

may begin it again in any court of competent

jurisdiction, including the state court from which

the first case was removed into the Circuit Court.'
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Southern Railway Co. v. Miller, 217 U. S. 209,

213, 216, 217, 30 Sup. Ct. 450, 452 (54 L. Ed.

732)."

There is one further case where the United States

District Court held it had the power to enjoin the pro-

ceedings in a second action filed in the state court after

removal of a prior action to the federal court, where

the two causes of action were exactly the same.

See,

Western Union Telegraph Company v. Cooper,

182 Fed. 710.

In that case one Cooper brought an action in the state

court of Georgia against the Western Union Telegraph

Company. He sought damages in the sum of twenty-

five thousand dollars ($25,000.00) alleged to have been

sustained by him by reason of malicious prosecution

against him for the offense of larceny after trust.

(Cooper had formerly been employed by the Western

Union Telegraph Company.) That action was removed

to the United States District Court and was still

pending. After removal. Cooper brought another

action in the same state court for one thousand nine

hundred ninety-nine dollars ($1999.00) against the

Western Union Telegraph Company for damages

alleged to have been sustained by him for a malicious

prosecution for forgery. The Western Union Tele-

graph Company then proceeded in the United States

District Court to enjoin proceedings in the second

action in the state court. The question was whether

malicious prosecution for the offense of larceny after
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trust was the same cause of action as malicious prose-

cution for forgery. The court held that these were

different causes of action and, for that reason, the

second cause of action could not be enjoined. The

court, in its opinion, said (p. 711)

:

a* * * It is, of course, the duty of the Cir-

cuit Court of the United States to protect citizens

of other states who are sued in the state courts,

and who properly invoke the jurisdiction granted

by the Constitution and the removal laws, based

on diversity of citizenship, or other proper

ground; and it has been held in more than one

case that this court can avail itself of the remedy
of injunction to stay proceedings in the state

court relating to a cause which has been removed,

when such proceedings are obviously intended to

avoid the effect of the removal statutes and to de-

feat a citizen of another state of his right to have

his controversy tried in the Circuit Court of the

United States."

It did appear, however, in both complaints—that is,

the one removed to the United States Court and in

the second one filed in the state court—that the plain-

tiff sought to recover not only damages but his ex-

penses incurred at the time of the trial, and, for that

reason, there was a duplication in both complaints.

The court said (p. 712)

:

''It is, however, true that, vrhile the court

cannot grant all the relief sought by the com-

plainant in equity here, it may do so in part."

I
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Following the rule, therefore, that ''no man can be

twice vexed for one and the same cause," the court

said (p. 712) :

u* * * rj^jjjg
reiterated assignment of dam-

ages upon the same bill of particulars seems a

violation of that time-honored maxim, and the

plaintiff in the state court, after his first action

setting forth this account has been properly re-

moved here, cannot be permitted to press it

there."

Therefore, in that action, the United States District

Court gave a decree enjoining the plaintiff. Cooper,

from prosecuting the second cause of action, in so far

as the amount of recovery sought in that action was

duplicated in the first action.

A search of the authorities fails to disclose further

decisions upon this point. It is submitted, however,

that if Mr. Patrick is permitted to continue his second

action now pending in the state court, he will be

doing indirectly what he cannot do directly—he is, to

all intents and purposes, prosecuting a second action

against the same defendant; he has two actions

against the same defendant—one which was removed

to the United States District Court and one which

was filed in the state court after removal. Clearly,

he could not prosecute the first cause of action after

its removal; there seems to be no reason, therefore,

why he should be permitted to prosecute a second

action against the same defendant on the second cause

of action.
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It is respectfully submitted that the order of the

lower coui't should be reversed and that that court

should be instructed to issue the injunction pendente

lite sought herein.

Dated, San Francisco,

March 2, 1934.

MoRRlSON^, HOHFELD, FOERSTER,

Shuman & Clark,

J. F. Shuman,

Attorneys for Appellant.


